STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
JAN VARGA,
Petiti oner,
Case No. 06-1509

VS.

BOARD OF BUI LDI NG CODE
ADM NI STRATORS AND | NSPECTORS,

Respondent .
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RECOMVENDED CORDER

A formal adm nistrative hearing was conducted before
Daniel M Kilbride, Adm nistrative Law Judge of the D vision of
Adm ni strative Hearings (DOAH) on June 20, 2006, in Ml bourne,
Fl ori da.

APPEARANCES

For Petitioner: Jan Varga, pro se
400 Jonqui |l Lane
Mel bourne, Florida 32901

For Respondent: Jeffrey D. Jones, Esquire
Department of Legal Affairs
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

Whet her Petitioner's application for |licensure in the

category of nechani cal plans exam ner shoul d be approved.



PRELI M NARY STATEMENT

On June 10, 2005, the Building Code Adm nistrators and
| nspectors Board ("the Board") denied Petitioner's application
to obtain certification as a nmechanical plans examner. The
deni al was based on Petitioner's alleged performance of
unlicensed activity in violation of the provisions of
Chapter 468, Florida Statutes (2004).% The Board concluded t hat
Petitioner had not met her burden of establishing her
entitlement to a license. Petitioner requested a fornal
adm ni strative hearing to contest the denial of her application.
Petitioner also sought to have her limted plans exam ner
|icense reinstated. However, that issue is not properly before
this tribunal. The case was referred to DOAH to conduct an
evi denti ary heari ng.

At the hearing, Petitioner offered the testinony of
Koert Van Worner, deputy building official for the Gty of
Mel bourne, Florida, and testified in her own behalf. N ne
exhibits were admtted into evidence. Respondent called no
W t nesses and submtted no docunents. O ficial recognition was
t aken of Chapters 455 and 468, Part XIl, Florida Statutes, and
Fl orida Adm nistrative Code Rule 61G19-5.

The Transcript of the hearing was filed with DOAH on
July 7, 2006. Petitioner submtted her Proposed Recommended

Order on July 10, 2006. Respondent filed its Proposed



Recomended Order also on July 10, 2006. Both have been
carefully considered in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

Based upon the testinony and evi dence received at the
formal hearing, the follow ng findings of fact are nade:

1. Petitioner has been enployed as a plans exam ner for
the Gty of Melbourne (City) since 1988. Petitioner has been a
certified building plans exam ner since 1994. She al so hol ds
certification as a standard and |limted buil ding inspector.

2. Sonetime in October 2003, Petitioner was infornmed that
her limted plans exam ner |icense, No. LP 369, had been
permtted to expire on Novenber 30, 1997, for failure to pay her
renewal fee. The building official in her departnent at the
Cty advised her that the renewal for the |icense had not been
paid since 1996. It has been the practice of her departnment to
automatically renew each of her licenses with the appropriate
board, each year, as it came due, as a service to its enpl oyees.
Wy this one |icense, anong several, was not renewed i s unknown.

3. After notification of the expiration of her limted
pl ans exam ner |icense, Petitioner imrediately discontinued the
review of electrical, nechanical, and plunbing plans and

contacted the Departnment of Business and Professional Regul ation



(DBPR), reported the oversight, and requested directions on how
to reinstate the limted plans exam ner |license, No. LP 369.

4. No response was forthcom ng; however, on Cctober 27
2003, DBPR issued an unsigned Notice and Order directed to
Petitioner to cease and desist practicing as a limted pl ans
exam ner. Petitioner inmmediately conplied and sought
reinstatenent. No formal disciplinary action was taken
however, reinstatenent was deni ed on the grounds that her
| i cense had becone null and void on Novenber 30, 1997, pursuant
to the self-executing | anguage contained in Section 455.271
Fl orida Stat utes.

5. On January 3, 2005, Petitioner submtted an application
to DBPR as a nechani cal plans examiner. By Notice of Intent to
Deny, dated July 18, 2005, DBPR notified Petitioner that it
intended to deny Petitioner's application for |licensure as a
mechani cal plans examner. Citing Sections 468.607, 468. 609,
and 468.621, Florida Statutes, Respondent alleged that
Petitioner did not have five years of conbi ned experience in the
field of construction, or arelated field, or plans review
corresponding to building plan review, that Petitioner did not
provide an affidavit for each separate period of work experience
froman architect, engineer, contractor, or building code
adm ni strator who has know edge of Petitioner's duties and

responsi bilities; that Petitioner was enpl oyed by a | ocal



government authority w thout being properly licensed; and that
she perforned unlicensed activities in violation of the
provi si ons of Chapter 468, Florida Statutes.

6. Petitioner has shown that she satisfied the foll ow ng
requi renents for licensure as a nechani cal plans exam ner. The
evi dence shows that:

a. Petitioner is nore than 18 years of age and is of good
noral character

b. Petitioner has nore than five years of conbined
experience in the field of construction and plans review, and

c. Petitioner's application provided an affidavit for each
separate period of work experience froma building code
adm ni strator who has know edge of Petitioner's duties and
responsi bilities.

7. Petitioner has nore than adequate tine in plans review,
she did submt an affidavit of work experience signed by her
bui | di ng code adm nistrator, and the adm nistrator has a
t hor ough knowl edge of her duties. Building Oficial Al an Beyer,
BU 383, certified to her years of plans review.

8. Petitioner has been reviewing plans for the Gty since
1988. In 1994, based on her prior experience, Petitioner
received a license as a limted plans examner. Said |license
was allowed to expire through non-renewal and becane void on

Novenber 30, 1997. Petitioner continued to perform her job



until she was notified in October 2003 that her |icense had
expired. Petitioner imediately discontinued the review of
el ectrical, nechanical, and plunbing plans. Neverthel ess,
Petitioner performed activities during the period of 1997
t hrough 2003, for which she was not |icensed. However, the
evidence is clear that Petitioner did not knowi ngly do so.

9. Respondent has been previously licensed by Petitioner
as a limted building inspector, a standard buil di ng i nspector,
and a standard buil ding plans exam ner. Each of these |licenses
has been naintained and is current, including the standard
bui | di ng plans exam ner |icense, No. PX 838. Petitioner has no
hi story of discipline in any of these areas, since 1993, the
year the state first began to regulate this occupation.

10. Petitioner has kept current the continuing educational
requi renents for each category for which she holds a license,
including that of limted plans exam ner.

11. The subcategory of plunbing plans exam ner was
recently added to the standard buil ding plans exam ner |icense
al ready held by Respondent. This subcategory required the sane
wor k experience (five-year conbined experience) and affidavits
signed by a building code adm nistrator. The Board approved

this addition to Petitioner's |icense.



CONCLUSI ONS OF LAW

12. The Division of Administrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Chapters 455 and 468, Section 120. 569,
and Subsections 120.57(1) and 120.60(5), Florida Statutes
(2006) .

13. From 1994 until| Novenber 30, 1997, Petitioner was
licensed as a limted plans exam ner, License No. LP 369,
pursuant to Subsection 468.609(6), Florida Statutes. It is
Respondent's position that because the license was allowed to
expire, through non-paynent of the renewal fee, Petitioner's
limted plans exam ner |icense becanme null and void, under the
provi sions of Section 455.271, Florida Statutes. Petitioner now
seeks to have that license reinstated. However, that
determ nation was not challenged and is not properly before this
tribunal. Petitioner filed an application to be certified as a
mechani cal plans exam ner, and that application was denied, by
Notice of Intent to Deny dated July 20, 2005. The propriety of
that notice is the only issue properly before this tribunal.

14. Petitioner bears the ultimate burden of proving

entitlement to a license. Antel v. Departnent of Professional

Regul ati ons, Florida Real Estate Conm ssion, 522 So. 2d 1056

(Fla. 5th DCA 1988); Florida Departnment of Transportation v.

J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).




15. Section 468.607, Florida Statutes, provides that no
person nmay be enpl oyed by a state agency or |ocal governnental
authority to performthe duties of a building code
adm ni strator, plans exam ner, or building code inspector
W t hout being properly licensed. See also 8 468.609(4), Fla.
St at .

16. Subsection 468.609(2), Florida Statutes, governs
standards for certification as a building code inspector or
pl ans exam ner and states that a person shall be entitled to
take the exam nation for certification as a plans exam ner if
t he person:

(a) Is at least 18 years of age.

(b) Is of good noral character.

(c) Meets eligibility requirenents
according to one of the following criteria:

1. Denonstrates 5 years conbi ned

experience in the field of construction or a
related field, building code inspection, or
pl ans review corresponding to the
certification category sought.

17. Petitioner is nore than 18 years of age and is of good
noral character and neets the requirenment for certification as
an inspector or plans exanmner with five years of conbi ned
experience in the field of construction or a related field,
bui | di ng code inspection, or plans review corresponding to the

certification category sought, as set forth in Section 468. 609,

Fl ori da St at ut es.



18. Respondent previously |licensed Petitioner in a
category with substantially the sane requirenments as those at
i ssue in this proceeding.

19. However, Section 468.621, Florida Statutes, provides
that the Board may deny an application for |icensure for
violating or failing to conply with any provision of Part Xl of
Chapter 468, Florida Statutes.

20. Petitioner has shown by a preponderance of the
evi dence that she satisfies each of the criteria for |icensure,
under Subsection 468.609(2), Florida Statutes, except that she
violated or failed to conply with the provision in Part Xl of
Chapter 468, Florida Statutes (between 1997 and 2003), which
required her to keep her limted plans exanm ner's license
current. The evidence shows that Petitioner continued to act as
a plans exam ner during the expiration period (1997 to 2003).

21. Petitioner had a duty to ensure that her license as a
limted plans exam ner remained current. However, the evidence
is clear that she did not let it expire knowingly. This fact
shoul d not preclude Respondent frompermtting Petitioner to
seek certification as a nmechanical plans exam ner. See

generally Mbgavero v. State of Florida, 744 So. 2d 1048 (Fl a.

4t h DCA 1999).
22. Although Respondent has the authority take

di sciplinary action against Petitioner for failure to conply



with a provision of Part XIl of Chapter 468, Florida Statutes,
it has the discretion not to act under appropriate
circunmstances. See § 468.621(1), Fla. Stat. |In view of the
hyper-technical violation commtted by Petitioner, Respondent
shoul d exercise its discretion and all ow Petitioner's
application to nove forward.

23. Wen she learned that her Iimted plans exam ner's
| icense had expired, Petitioner self-reported the violation.
Petitioner ceased plan review in the electrical, nmechanical, and
pl unbi ng categories (until the recent |icense as plunbing plans
exam ner was added as a subcategory of the standard buil ding
pl ans exam ner |icense) and has mai ntai ned the conti nui ng
educational requirenents since 1994, as required by Respondent,
to qualify for license renewal. There is no evidence that
Petitioner commtted any act of m sconduct in her entire
pr of essi onal career.

24. The evidence indicates that the limted plans exam ner
license, No. LP 369, was not renewed due to an honest oversi ght
by City staff since all of her other |icenses were renewed. No
harm has occurred to the public as a result of this oversight.
Petitioner has been proactive in seeking to rectify this

oversight in her licensing history.
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25. Although Florida Adm nistrative Code Rule 61G19-5. 005
does not apply in this case, it provides guidance. The Rule
reads as foll ows:

When considering a |icensee's application
for reinstatenment or recertification, the
Board shall consider the followng criteria
in evaluating the applicant's eligibility
for such action: (1) the nature and
severity of the offense for which the
certificate was suspended; (2) evidence of
any acts commtted subsequent to the act for
which the certificate was revoked; (3) the
time el apsed since the act for which the
Iicense was revoked; (4) the extent to which
t he applicant has conplied wth any
sanctions or penalties |awfully inposed upon
him (5) evidence of rehabilitation
submtted by the applicant; (6) any |egal or
adm ni strative action pendi ng agai nst the
applicant; and (7) corrective action taken
to rectify violation.

26. Petitioner's offense was a technical violation;
Petitioner acted pronptly to rectify the violation; and
Petitioner has denonstrated extensive qualifications as a plans
exam ner, wthout any disciplinary action taken agai nst any of
her licenses. Therefore, Petitioner should be permtted to
conplete the requirements for the nechanical plans exam ner
i cense.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat Respondent enter a final order granting
Petitioner's request to conplete the requirenents for future
standard licensing as a nmechani cal plans exam ner.

DONE AND ENTERED this 7th day of Decenber, 2006, in

Tal | ahassee, Leon County, Florida.

- ——

~———— _—
DANI EL M KI LBRI DE
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of Decenber, 2006

ENDNOTE

1/ Unless otherwise indicated, all references to the Florida
Statutes shall be to the 2004 version.

COPI ES FURNI SHED

Jeffrey D. Jones, Esquire
Department of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Jan Varga
400 Jonqui |l Lane
Mel bourne, Florida 32901
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Robyn Bari neau, Executive Director
Bui | di ng Code Adm nistrators
and | nspectors
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Josefi na Tamayo, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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